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As of: Jun 05, 2007

TRAVIS D. GARRISON, Appellant-Plaintiff, vs. CHARLES E. METCALF, Ap-
pellee-Defendant.

No. 10A01-0409-CV-402

COURT OF APPEALS OF INDIANA, FIRST DISTRICT

828 N.E.2d 930; 2005 Ind. App. LEXIS 1035

June 9, 2005, Decided

SUBSEQUENT HI STORY: Transfer granted
by Garrison v. Metcalf, 2005 Ind. LEX-
IS 903 (Ind., Cct. 6, 2005)

Superseded by Garrison v. Metcalf,
2006 Ind. LEXIS 558 (Ind., June 29,
2006)

PRIOR H STORY: [**1] APPEAL FROM THE

CLARK CIRCU T COURT. The Honorable
Dani el Donahue, Judge. Cause No.
10C01- 0306- CT- 394.

COUNSEL: ATTORNEYS FOR  APPELLANT:
NI CHOLAS F. STEIN, STEPHEN H. MEYER,
BERNADETTE D. LATUCH, Law Ofice of
Ni chol as Stein, New Al bany, |ndiana.
ATTORNEYS FOR APPELLEE: KENNETH G
DOANE, JR, GEORGE A. BUDDY, Ward,
Taylor & Scott, LLC, New Al bany, Indi-
ana.

JUDGES: DARDEN, Judge. MAY, J., and
BARNES, J., concur.

OPI NI ON BY: DARDEN

CPI NI ON:

[*931] OPINION - FOR PUBLI CATI ON

DARDEN, JUDGE
STATEMENT OF THE CASE

Travis D. Garrison appeals the or-

der of the trial court granting the
notion to correct error of Charles E.
Metcalf and ordering a new trial in

the negligence action brought
ri son agai nst Metcalf.

by Gar-

W affirm
| SSUES

1. Wiether Indiana Trial
renders the trial court's order a nul -
lity, resulting in the reinstatenent
of the jury verdict in Garrison's fa-
vor.

2. VWhether the trial court commt-
ted reversible error when it ordered a
new trial.

Rule 53.3

FACTS
On the night of February 23, 2003,
on the shoul der between Jerry's
Rest aur ant [*932] and East Tenth
Street in Jeffersonville, there was a
collision bet ween Metcalf's white

Grand Cherokee SUWV and Garrison's bhi-
cycle. [**2] Garrison suffered a se-
rious head injury. On My 15, 2003,
Garrison brought a negligence action
agai nst Metcalf. The case was tried to
a jury on April 13-14, 2004. On April
14, 2004, the jury returned a verdict
finding that Metcalf and Garrison were
each 50% at fault, Garrison's danmmges
were in the anmount of $ 106,000, and
Garrison should be awarded $ 53, 000.

On April 16, 2004, the trial court re-
duced the verdict to judgnent.

On April 20, 2004, Metcalf filed a
nmotion to correct error, requesting
"pursuant to Rules 50 and 59 of the
I ndi ana Rul es of Trial Procedure" that
the trial court grant either "judgment

notwi t hst andi ng the verdi ct
alternative, . . . anewtrial." (Gar-
rison's App. 28). On June 28, 2004,
the trial court held a hearing on the

or, in the



matter. At the conclusion, Mtcalf was
directed to file proposed findings of
fact and conclusions of law by July 9
2004; "to file a response," G@Grrison
had until July 23. (Tr. 289).

Thirty-six days
the hearing, on August 3,

from the date of
2004, the

trial court issued its order granting
Metcalf's notion to correct error and
ordering a new trial. On August 10th

Garrison filed a nmotion for a change
of judge. On August 13th, the notion
[**3] was granted. On August 17th,
Garrison's counsel signed a joint no-
tion for the appointnent of a special
judge, upon which an agreed order was
entered. On August 3lst, Garrison
filed his notice of appeal

DECI SI ON

1. Validity of Oder

to Correct Error

Granting Mdtion

Garrison first
calf's notion to

argues that Met-
correct error was
"deened denied" pursuant to Indiana
Trial Rule 53.3; therefore, the trial
court's "subsequent order granting his
notion and ordering a new trial is
null and void." Garrison's Br. at 8.
We di sagree.

Indiana Trial Rule 53.3(A) provides
that if the trial court "fails to
rule® on a nmotion to correct error
within thirty days of the hearing on
the notion, the motion "shall be
deenmed denied." As our supreme court
expl ained in Cavinder Elevators, Inc
v. Hall, 726 N E 2d 285, 286 (Ind.
2000), "On rare occasion, atri-
al court may initially fail to rule
tinely on a notion to correct error
but later, after the nmoving party
timely files a praecipe to initiate an
appeal from the deenmed denial, the
court may belatedly grant the notion."
In Cavinder, the defendant filed a no-

tion for sunmary judgnent, which was
granted. The plaintiff [**4] t hen
filed a notion to correct error chal-

I enging the grant of
based on a claim of

summary j udgnent
newl y di scovered

evidence. Wien the trial court failed
to rule on the plaintiff's notion
within thirty days, the plaintiff

timely filed a praecipe to appeal
Thereafter, some thirty-six days after
the "deened denial" date, the trial

court granted plaintiff's notion and
set aside the grant of summary judg-
ment. "Having obtained the relief
sought," the plaintiff dropped his ap-
peal. 1d. at 287. The question arose
whet her defendant could then appea

the belated ruling. Qur suprene court
noted that the party opposing a notion
to correct error could "accept" the
belated grant of that notion or ap-
peal. Id. at 288. The court held that
the belated grant of a notion to cor-
rect error was "not necessarily a nul-
lity," and it stated that the bel ated
ruling could be "voidable and subject
to enforcenent of the 'deened denied'
provision" if "the party opposing the
motion to correct error pronptly ap-
peals.” 1d. at 288.

[*933] W recognize that the par-
ties here are not in the same procedu-
ral posture, i.e., it was the defen-
dant's motion to correct error [**5]
that was granted in the belated rul-
ing, and the plaintiff "the party
opposing the notion to correct error"
- who now seeks to have that ruling
found invalid. Id. Oher factual dis-
tinctions are also noteworthy in |ight
of Garrison's insistence that Cavinder
requires Metcalf to have tinely filed

an appeal. Garrison's Reply at 5.
First, the trial court's ruling in
this case was six days late, rather

than thirty-six days as in Cavinder.
Thus, Metcalf would have had to file a
noti ce of appeal within those six days
(two of which were weekend days) in
order to initiate an appeal of the
deemed denial. Gven the thirty-day
period provided for a party to consid-
er the merits of pursuing an appeal

see Ind. Appellate Rule 9(A), we do
not read Cavinder to inmpose this nore
restrictive limtation requiring Met-
calf to file a praecipe during those
six days. Second, Garrison's actions
iMmediately after the trial court's
August 3, 2004 order were to nove for
a new judge and subsequently agreeing
to the appointnent of a special judge.
Such actions reasonably led to the in-



ference that Garrison had decided to
"accept" the belated ruling as valid.
726 N E. 2d at 288. [**6] Thus, Met-
calf was in the position of not being
"required to perfect and pursue an ap-
parently unnecessary appeal of a claim
already determned to be neritorious
by the trial court.” Id.

Grrison also directs us to Jackson

v. Paris, 598 N E 2d 1106 (Ind. Ct.
App. 1992), trans. denied, as follows:
If a judge does not rule
on a notion to correct error
within the prescribed limt

of Ind. Trial Rule 53.3, the
motion is deened denied by
operation of law. This "lazy
judge" rule is self-activat-
ing upon the passage of the
requi site number of days.
Here, the motion to correct
error was deened denied on
June 21, 1991 when the trial
court failed to rule on the
notion. The trial ~court's
power to rule on the notion
thereafter was extinguished

and its subsequent ruling is
a nullity.
Id. at 1107 (citations omtted). W

believe the dispositive nature of the
Jackson statenent nust be tenpered by
our suprene court's nore recent dis-
cussion in Cavinder. As already quot-
ed, Cavinder observed that a trial
court "may initially fail to rule
timely on a motion to correct error
but later... belatedly grant the np-
tion." 726 N E 2d at 287. [**7] The
court further declared that "when a
trial court considers and grants a no-
tion to correct error, even if done
bel atedly, we perceive that such a de-
cision will typically be correct on
the nerits " 1d. at 288. Final-
ly, the court cautioned that Cavi nder
did "not create an open-ended time in

which the trial court may rule.” Id.
at 288-89. CQur reading of Cavinder
| eads us to conclude that it inplicit-

Iy overrules the bright-Iine statenent
of Jackson to the effect that a bel at-
ed ruling on a notion to correct error

is per se invalid.

We find the overarching concern ex-
pressed in Cavinder to be that overly
strict application of Rule 53.3(A
should not leave a party without ac-
cess to an appeal under the circum
stances of the particular case. Here
Garrison clearly has the ability to
argue on appeal that the trial court
erred when it granted Metcalf's notion
and ordered a new trial, and Metcalf
may argue the correctness of that rul-
ing. Based upon the circunstances be-
fore us, we do not find the fact that
the trial court's order on the notion
to correct error was six days late
renders it invalid.

2. Order for a New Trial [**8]

As noted in the trial court's or-
der, Justice Hunter quoted the follow

ing description of the trial court's
duty:
[ *934] The trial judge is
nore than a nmere unpire; his
duties extend beyond the

bounds of confining evidence
to the issues and instruct-
ing the jury on the law of
the case; it was his duty to
hear the case along with the
jury; he had the opportunity
to see and know the jury; he
had the duty to observe the
wit nesses and note the |evel
of their intelligence and
wi sdom together with their
i ndependence or lack of it,
their prejudice or lack of
it concerning matters about
which they testified, and to
note their bias or preju-
dice, their interest or lack
of interest. In short it was
his duty to keep his eyes
and ears open to what was
going on during the trial so
that when confronted with a
motion for a new trial, he
could pass wupon the purely
| egal questions involved in
the case, as well as deter-
mne the weight and suffi-



Menorial Hosp. of South Bend v. Scott,
53-54

261 Ind. 27, 300 N E 2d 50,
(1973) (quoting Bailey v. Kain,
Ind. App. 657, 192 N E.2d 486, 488-89
(1963), enphasis in [**9] Scott).
Thus, when faced with a notion for
new trial,
the trial judge has an af-
firmative duty to weigh con-
flicting evidence. The trial
judge sits as a 'thirteenth
juror' and nust determ ne
whether in the nminds of rea-
sonable men a contrary ver-
di ct shoul d have been
r eached.
Scott, 300 NE 2d at 54 (citations
omitted).

After the trial court grants a new

trial

, as we explained in Precision
Screen Machines, Inc. v. Hixson
70 (Ind. C. App.

N. E. 2d 68,
appel l ate review proceeds as fol-

our
| ows:

ciency of the evidence to
sustain the verdict.

this court neit her
weighs the evidence nor
judges the credibility of
the witnesses. The sole duty
of an appellate court is to
exanine the record to see
if: (a) the trial court
abused its judicial discre-
tion; (b) a flagrant injus-
tice has been done the ap-
pel I ant; or (c) a very
strong case for relief from
the trial court's ordering a
new trial has been made by
the appellant. In applying
this review standard, the
trial court's action in
granting a new trial is giv-
en a strong presunption of
correctness. The trial court
has broad discretion to

1999)

grant or deny a notion for a
new trial and that determ -
nation will be reversed only
[**10] for an abuse of dis-
cretion. An abuse of discre-
tion will be found when the
trial court's action is
against the logic and effect
of facts and circunstances
before it and the inferences
which may be drawn there-
from

Id. (citations onitted). Therefore
"it is our duty to affirmunless it is
clearly denonstrated" by Garrison that
the trial court abused its discretion.
I d.

Garrison argues that the tria
court failed to conply with Trial Rule
59(J)(7), which states that when a new
trial is granted because the verdict
does "not accord with the evidence,
the court shall make special findings
of fact upon each naterial issue or
el ement of the claim or defense upon
which a new trial is granted." |Ind.
Trial R 59(J)(7). Further, such find-
ing "shall indicate whether the deci-
sion is against the weight of the evi-
dence or whether it is clearly erro-
neous as contrary to or not supported
by the evidence." |Id. If the decision
"is found to be against the weight of
the evidence, the findings shall re-
| ate the supporting and opposing evi-
dence to each issue upon which a new
trial is granted.” 1d. However, "if
the decision is found to be clearly
erroneous as contrary to or not sup-
ported [**11] by the evidence, the
findings shall show why judgment was
not entered upon the evidence." |d.

Garrison argues that the tria
court conmitted reversible error when
it did not expressly state that it or-
dered a new trial because the verdict
was agai nst the weight [*935] of the
evi dence, nl and when it failed foll ow
the Rule's requirenent to "set out the
supporting and opposing evidence." Id.
We cannot agr ee.



nl Garrison also argues that
because the trial court's order
states that the verdict "is
clearly erroneous and contrary to
the evidence and this court could
ent er j udgnent for t he
defendant,” this inplies "a de-
termnation that the verdict was
‘clearly erroneous'" pursuant to
T.R 50. Garrison's Br. at ]O0.
The statenent is that the court
"coul d" have done sonething other
than order a new trial. But what
it did was to order a new trial.
Therefore, we address Garrison's
argunents as to why that decision
was error.

The trial court's order initially
notes that the accident occurred |ate
on a winter evening [**12] and then
finds a series of facts to have been

est abl i shed by undi sputed evi dence:

At the accident site, Met-
cal f was t urni ng right
(east) onto Tenth Street, on
which there were two |anes
for eastbound traffic and an
adj oi ni ng shoul der.

Garrison was riding his
bicycle west, on the wong
side of the roadway, on the
shoul der.

Garrison wore dark-col ored
cl ot hi ng.

Garrison was riding a bi-
cycle without |anps, as re-
quired by statute, on the
front of the bicycle.

Hospi t al
after the

tests imedi ately

acci dent showed
Garrison's bl ood- al cohol
content was .19% and posi-
tive for marijuana.

Garrison testified that he
did not renenber drinking
that day, but admitted that
it had been his day off and

that he usually drank on his
day off; he testified that
he did not renenber snoking
marijuana that day but that
snoking marijuana was sorme-
thing he did on his day off.

Garrison testified that he
had no nenmory of the acci-
dent but also testified that
he did not see any cars nov-
ing fromthe Jerry's parking
ot and that although there
was nothing between his po-
sition and where Metcalf's
vehicle was, he did not see
the Grand Cherokee at the
exit.

[**13] Metcal f's vehicle
was a white G and Cherokee
SUV.

Metcal f stopped at the
exit and |ooked to his |eft
for oncoming traffic. Wen
he released his foot from
the brake, the bicycle and
SW nmmde contact at or near

the right front corner of
t he vehicl e.
Metcalf did not look to

his right at the exit.

Metcal f was not distracted
by anything inside his vehi-
cle at the tinme of the acci-
dent .

The trial court's order next sunma-
rizes testinony of the eyew tness, M.
Maples, to the effect that there was
"no real reason for [Metcalf) to |ook
to his right at the accident |ocation
and no testinony that if he did so, he
would have been able to see" Gar-
rison's "unlit and unmarked" bicycle
"and/ or avoided the inpact" with Gar-
rison's bicycle. (Garrison's App. 13).
The trial court found the evidence |ed
to the conclusion that Garrison "was
drinking and snoking marijuana" on
that day, and testinony by the ener-
gency room physician and EMI responder



i ndi cated that the al cohol/drug conbi -
nation "would have intensified" the
impairnent of @Garrison's "coordina-
tion, vision and ability to respond to
devel opi ng circunstances." 1d. at 14.

Finally, the trial court found that
during [**14] deliberations, the jury
had propounded a question asking

whet her they could apportion nore than
50% fault to Garrison and then proceed
to cal cul ate his damages on subsequent
verdict fornms, and that the trial
court had advised the jury that if
they [*936] found Garrison nore than
50% at fault for the accident, "the
case was over and no damages could be
awarded." n2 Id.

n2 The verdict forms given the
jury consisted of Step 1, to find
the defendant w thout fault or
"nove to Step 2"; Step 2, to find
the plaintiff's fault nore than
50% of the total fault or finding
the plaintiff's fault was 50% or
less of the total fault and nov-
ing "to Step 3"; Step 3, to as-
sess the respective fault of
plaintiff and defendant in per-
centages that total 100% and
Step 4, to find the total damages
and determne the verdict by nul -
tiplying the percentage of the
defendant's fault times the total
damages. Garrison's App. 18, 19.

After these findings, the trial
court's order discusses the trial
judge's "affirmative duty to weigh

conflicting [**15] evidence and .

test the credibility of wtnesses" and
his role "as the "thirteenth juror' in
assessing whether "clearly . . . sub-
stantial justice has been done by the
verdict,” citing Scott, 300 N E. 2d at
54. The order then declares that when

"a verdict is against the weight of
the evidence, it is the trial court's
duty to grant a new trial," and con-

cl udes that
subst anti al

"as the thirteenth juror,
justice was not done by
the verdict in this case." |Id. at 15
Specifically, the trial court observed
that the jury's apportionnment of Iia-
bility was contrary to the evidence

because Garrison's failure to

see Metcal f's vehicle,

"operate
the correct
road, "

the bicycle on
side of the

"operate a bicycle cor-
rectly suited for night-tine
operation," and

"refrain from operating a
bicycle in a severely intox-
i cated state

far outweighed [Metcalf]'s fault, if

any for failing to look right, espe-
cially when, as in this case, there
was no practical reason to look right
and no evidence that [Garrison] would

have been visible in dark clothing on
an unlit bicycle.” 1d. at 16. The tri-
al court concluded that in "the mnds
of reasonable [**16] nmen, a contrary
verdi ct shoul d have been reached." Id.
at 16; Scott, 300 N E. 2d at 54. Final-
ly, the trial court stated that Gar-
rison's contention that Metcalf's

failure to look right was
fifty percent of the fault
for the accident 1is not

legally or factually sup-
ported by the events of the
trial in this mtter, espe-
cially in the conplete ab-
sence of evidence indicating
that having done so would
have led to the discovery of
[Garrison]'s bicycle or pre-
vention of the accident.

I d.

The trial court's order repeatedly
cites the authority of Scott, and it
applies its reasoning. Hence, the tri-
al court's determination was that a
new trial should be ordered because
the verdict was against the weight of
the evidence. Further, we find the



to have adequately
the supporting and opposing
as to the respective liabil-
Garrison and Metcalf,
59(J) (7).
failed to denonstrate that

court's order

evi dence"

abused its discretion when it

court
ordered a new trial. [**17] Hixson
711 N.E. 2d at 71.

Af firmed.

MAY, J., and BARNES, J., concur
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